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Abstract: the paper discusses the duality of the legal methods of counteraction of
tax evasion and tax fraud in Poland: administrative sanctions are rooted in tax
law whereas penal sanctions are rooted in criminal law. The question is raised
whether it is possible to name the present position a system or not. The authors
express a view that the present reality is very far from coherence and synergy.
Key words: fiscal criminal law, Polish tax law, tax evasion, tax fraud, adminl]
istrative sanctions.

AHHOTAUA: AOMUHUCMPAMUBHbIE CAHKUUL 6 CPABHEHUL CO ULMPAPHbIMU
CAHKUUAMU 8 NOJILCKOM HAJI02080M Npase — 080UHASA cucmema uiu 08e cucmel
mui? Pacemampusaemces 0801icmeeHHOCMb NPABOSLIX Mem0008 NPOMUB00elil ]
cmeust Hastoeosomy mowernuvecmasy 8 Ilonvwe: codepacames au admurnucmpall
MUBHbLE CAHKUUL 8 HAJI02080M npase unu 6 yeonosrom? Ilocmassien sonpoc,
MOINHCHO JIU HA38AMb NPUOIUNCCHHDIM K DEAIbHOCMU NOJIONCeHUEM CUCTeMbl
unu Hem. A8MmMopblL 8bIPANCAIOM MHEHUE, YMO CC200HAULHASL PeAJIbHOCIMb 0YeHb
oasiexa om Co21aC08AHHOCMU U CUHEP2UL.

Knriouersie cioBa: gourarcosoe y2o108H0e npago, nOJILCKoe HAJI02080€ NPABO,
YKJIOHEeHUe Om YRJIAMbL HAJI0208, HAJI02080€ MOWEHHUYECma0, admurucmpall
MUBHYLLE CAHKUUU.

Unlike the situation in some other legal systems (e.g. Germany), two dis[]
tinctly different methods of counteraction of tax evasion co-exist in Polish lel
gal system. The first of them is based on criminal law method and imposes
criminal sanctions. The other one is based on the application of the adminis!]
trative sanctions typical for tax law. Criminal penalties (penal sanctions) are
imposed solely by criminal courts. Administrative tax penalties are imposed
by tax authorities.

It is unclear whether such double types of liability are complementary or
conflicting.

The core issue is the concurrence of both regimes of responsibility. Surl!
prisingly, Polish law did not develop any rules of conflict solution and the very
problem is often ignored by the courts'. The approach dominates that both
kinds of liability are placed on the entirely different niveau. If so, the non bis
is idem rule never actualises itself, due to the lack of idem. On the other hand,
from the point of view of the natural person subjected at same time to both

! D. Szumito-Kulezycka: Prawo administracyjno-karne, Zakamycze 2004, p. 188(]
192, M.Wincenciak, Sankcje w prawie administracyjnym i procedura ich wymierzal]
nia, Warszawa 2008, p. 231-236, P. Nowak, Zbieg sankcji penalnej z sankcja admil]
nistracyjna — de lege lata 1 postulaty de lege ferenda, e-Czaspismo Prawa Karnego 1
Nauk Penalnych 3/2012.

© Adam Nita, Andrzej Swiattowski, 2016



@uuancosoe nmpaso. Hasorosoe npaso. bankoeckoe npaso

parallel Liabilities, the penalties are perceived as applied for the same activity,
same decision or same omission. It is a serious shortcoming of the system. It
is serious enough to put in doubt the existence of the system itself. Instead,
one can ask a question if the present situation is the two conflicting systems
model.

The liability

The ratio of the criminal liability for tax fraud is basically the same as in
general criminal law, 1.e. predominantly preventive (both in respect of general
and individual prevention) and repressive?.

In case of tax offences, the prerequisites and elements are determined in
the general part of Fiscal Criminal Code® (FCC) as well as in particular types
of the offences. According to FCC, the fiscal criminal liability may be imposed
for human conduct matching all the elements of the fiscal offence. These elel’
ments are generally the same as in general criminal law, i.e. the active or pas(]
sive conduct has to match the type of crime as determined in a specific part,
has to be illegal (bezprawny), and has to have a level of social danger which
is more than negligible (spotecznieszkodliwy w stopniuwyzszymnizznikomy)*
and faulty (zawiniony)®.

Criminal liability may be attributed not only in case of commission of the
crime but also in case of attempt (much narrower, however, than in general
Criminal Code). Not only the direct perpetrator is liable, but also the aides and
abettors. According to the specific clause in art. 9 § 3 FCC, the person acting
on behalf of the other natural or legal person may also be held responsible as
an emanation of the represented person®.

The prohibited acts in FCC are divided into fiscal offences (przestepstwas!
karbowe) and fiscal contraventions (wykroczeniaskarbowe). Almost all the fis(]
cal contraventions are the sub-types of the fiscal offences, delimited either by
the quantitative criterion (the value not exceeding 5 minimum monthly wages)
or by the criterion of «less serious case» (wypadekmniejszejwagi).

2 See art. 12 Fiscal Criminal Code and art.53 Criminal Code.

3 Kodeks karny skarbowy of 1999. Traditionally a separate regulation of fiscal
criminal law exists in Polish legal system. It contains an autonomous general part,
a specific part (covering the tax, customs and excise, foreign currency trading and
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gambling offences) as well as procedural and enforcement regulations. For unclear 197

reasons, some criminal behaviours indirectly related to tax assessment may also be
found outside the fiscal criminal law — in Bookkeeping Act of 1994 (ustawa o rachun!]
kowosct).

4 It means that some conducts, even if they «technically» constitute the offence,
are not offences because of the lack of «social relevance». The same effect is achieved
in other systems by the concept of negligible fault, by extensive exceptions from the
mandatory prosecution (e.g. Germany) or procedural opportunism (e.g. Anglo-Ameril]
can common law system as well as some Continental systems).

5 Bogdan, G., Nita, A., Raglewski, J., Swiatlowski, A. Kodeks karny skarbowy.
Komentarz, Gdansk, Wydawnictwo «Arche», 2007.

6 For example: if the individual offence may be committed by the «taxpayer» and
the taxpayer in a particular case is a company (not the individual person), the indil]
vidual person in charge of particular duty is held liable as an agent of the company.
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The definition of criminal liability in Polish legal system matches the Engel
criteria, as laid down by the European Court of Human Rights’. Also, accord!]
ing to the Polish Constitutional Tribunal (TrybynatKonstytucyjny), the very
nature of the liability is important, rather than the name used®. In the constil
tutional meaning (i.e. for the purpose of the application of the constitutional
freedoms and guarantees, like presumption of innocence or right to defence)
the scope of the criminal liability is construed broader (so called «repressive
liability» or «criminal liability sensu largo»). It covers the liability related to
crimes (przestepstwa), contraventions (wykroczenia), prohibited acts of legal
persons (collective entities), juvenile delinquent acts and even — to some lim/]
ited extent — the disciplinary delicts. On the other hand, the criminal liability
sensustricto is limited to the liability for crimes (przestepstwa) and for the
fiscal offences (przestepstwaskarbowe).

In case of administrative penalties, the prerequisites are determined in
tax law acts. However, the legal base for proceedings is the Polish Tax Ordil
nance’. Such elements as a level of social danger more than negligible or faulty
are absent here.

Administrative penalties in the Polish tax law are not legally defined in
any legal act. In the theory of Polish tax law they are described as the reaction
or the anticipation of reaction from the state on conflicting behaviour with the
norm, being effective negative after-effects for violating this norm'. In a nar!(’
row meaning, the administrative penalties are only the measures described in
tax law. The legal solutions provided in fiscal criminal law or in penitentiary
law do not belong to this category. This is because the declared function of ad(]
ministrative penalties is prevention only. The measures cannot be considered
administrative penalties, because their aim is only restitution — the restol’
ration of the status to that before the infringement of law.

The sanctions

Relevant tax criminal acts are to be found in Fiscal Criminal Code Chapter
6. Most of them are punished with a fine, some most serious with imprison(]
ment, either suspended (rarely) or not suspended, usually accompanied with a
fine. Other important accessorial measure is a forfeiture.

Art. 54 is tax evasion. The offence is committed if the taxpayer evades the
taxation by nondisclosure to the competent organ the taxation object or the
taxable base and the tax is exposed to diminution. The penalty is a fine up to

" Engel, EGMR-E No. 23 of 5.12.2008; p: 178, para. 82

8 Among the others: the judgement of the Constitutional Tribunal of 19 February
2008 (P 48/06) OTK ZU No 4A/2008, pos.1, the judgement of the Constitutional Tribul]
nal of 3 November 2004, (K 18/03), OTK ZU, No 10A/2004, pos. 103.

9 Polish Tax Ordinance (Ordynacjapodatkowa) of 29 August 1997 (The Journal of
Laws from 2015, pos. 613).

10 Majka, P. Sankcje w prawie podatkowym, In B. Brzezinski (ed.), Prawo podat(]
kowe. Teoria, instytucje, funkcjonowanie, Torun, TNOIK, 2009, p. 96, H. Nowicki
in R. Hauser, Z. Niewiadomski, A. Wrébel (ed.),System prawa administracyjnego,
Tom 7. Prawo administracyjne materialne, Warszawa 2012, p. 630-636, M. Stahl,
Sankcje administracyjne — problemy weztowe, in, M. Stahl, R. Lewicka, M. Lewicki
(eds), Sankcje administracyjne, Warszawa 2011, pp. 21-25.
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720 day units or imprisonment for up to 5 years (both are maximum penalties
provided for in FCC).

Art. 56 is tax fraud. The crime is committed by the taxpayer if he or she files
a tax return containing misleading or false information and in this way exposes
the tax on diminution. The penalty is the same as in case of tax evasion.

A specific type of tax fraud is to be found in art. 76 and art. 77 FCC. The
first of them is committed if the fraud leads to improper return of the tax
already paid. In practice it happens mostly in VAT cases (sc. carousel fraud,
among others). The penalty limits are the same as in art. 54 and 56 FCC.
The second may be committed by the tax collector who delays the payment of
the tax already collected from the taxpayer. The upper limit of the penalty is
3 years of imprisonment.

All of these articles contain the basic type of offence in § 1 and less sel!
rious type of offence in § 2, characterised by the tax amount not exceeding
«small value», which is defined as 200 minimum wages (i.e. ca 84 000 Euros).
It means that almost all «individual» (non-corporate) perpetrators fall into
this milder qualification, not threatened with imprisonment, but a fine only.

The proper tax assessment is also indirectly protected by art. 60 and 61
FCC. The first of the offences is committed if the perpetrator does not keep the
commercial records (books) he/she is obliged to, does not keep them in declared
place or does not inform about letting the bookkeeping to the tax advisor. The
other one is committed if the record contains inaccurate information. In case
of art. 60 FCC the obvious reason of criminalisation is prevention from the
«hidden» tax fraud, committed by concealing the information or making it un'’
available to the controlling agencies. Both are punished with a moderate fine.

All of these fiscal offences have corresponding fiscal contraventions. Tax
evasion, fraud and delay are the fiscal contravention if the amount of the tax
evaded, endangered or delayed is lower than 5 minimal wages (ca. 2100 Euro).
In case of the offences connected with the improper bookkeeping, the contral]
vention 1s in «lesser case» (the criteria are specified in the general part) or if
the record is kept formally improperly but it does not contain false information.

Various examples of administrative penalties in Polish tax law may be
pointed out. These are higher (sanctional) tax rates or an additional tax oblil
gation. A separate kind of administrative penalties is penalties for Breach of
Order the aim of which is assurance of the correct course of the tax proceed(’
ings. According to art. 262 § 1 of the Polish Tax Ordinance a party, a party's
representative, witness or expert who, despite being correctly summoned by a
tax authority, failed without a just cause to appear in person, even though he
was obliged to do so, or refused without any reason to provide explanations,
make a testimony, express an opinion, present the object of inspection or par(]
ticipate in other actions, or left the place of an action without permission of
the tax authority, before the action was completed, may be punished with a
penalty for breach of order of up to PLN 2,800.

An example of an administrative penalty which consists of higher than nor(’
mal tax rate could be the Polish Inheritance and Gift Tax Act. According to this
Act, the level of the tax rates depends on sc. «taxation group». It is determined
according to the degree of closeness (kinship, relation) between a donor and a
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beneficiary, a decedent and a heir etc. The regular level of tax rates for members
of the first tax group is according to the tax base 3 %, 5 % and 7 %. For members
of the second group it is 7 %, 9 % and 12 % respectively. Next, if someone belongs
to the third group, the regular level of tax rates is 12 %, 16 % and 20 %. The
special level of a tax rate which is kind of surcharge has its application when
the taxpayer tried to evade the inheritance and gift tax, did not declare the tax
base and claimed the gift only in the presence of a tax authority or fiscal inspec!’
tion authority in the course of an audit, tax proceedings, fiscal control, or control
activities, and the tax due on that acquisition has not been paid. Such a level of
the tax rate is always 20% and the degree of closeness between a donor and a
beneficiary or between a decedent and a heir is irrelevant!!.

A similar regulation exists in Polish personal income tax. According to
art. 20 section 3 of the Polish Personal Income Tax Act (PIT)!? the amount of
revenue not justified by the revealed sources or arising from the sources not
revealed shall be determined on the basis of expenses incurred by a taxpayer
in a tax year and the value of property gathered in a given year if the expens!]
es and the assets cannot be covered by the assets gathered before incurring
the expenses or gathering the property arising from the revenue previously
taxed or exempt from taxation. In this case the tax rate is as much as 75 %
of income?®, It is much higher than «normal» tax rates which are part of the
progressive tax bracket with two rates (18 % and 32 %). It must also be point[]
ed out that the 75 % taxation of «concealed incomes» makes the use of the tax
reliefs impossible. It is also impossible to reach for the common taxation of
spouses and a common taxation of taxpayers who are single parents.

Art. 20 section 3 of the Polish Personal Income Tax Act forms very general
premises for taxation of concealed incomes. Due to this, the Constitutional
Tribunal in its judgement of 29 July 2014 recognized this regulation as too
vague in democratic state of law. In consequence, a legal definition of «con![]
cealed income» should be specified till 6 February 2016!4. The Polish Legislal’
ture has subsequently formed a new, more precise definition of the «concealed
incomesy. It is included in the new constructed art. 25 b of the Polish Personal
Income Tax Act which comes in force on 1 January 2016. However from the
same date the level of the higher, 75 % tax rate will be pointed in art. 25e of
the same legal act®.

11 Art. 15 sect. 4 of the Polish Inheritance and Gift Tax Act (ustawa o podatkuod[]
spadkéwidarowizn) of 29 July 1983 (The Journal of Laws from 2009, No. 93, pos. 768
— with changes). Similar regulation exists in Art. 7 sect. 5 of the Polish Tax on Civil
Law Transactions (ustawa o podatkuodczynno$cicywilnoprawnych) of 9 September
2000 (The Journal of Laws from 2010, No. 101, pos. 649 — with changes).

12 The Polish Personal Income Tax Act (ustawa o podatkudochodowymodosbfill
zycznych) of 26 July 1991 (The Journal of Laws from 2012, pos. 361 — with changes).

13 Art. 30 sect. 1 point 7 of the Polish Personal Income Tax Act.

14 Sentence of the Constitutional Tribunal of 29 July 2014 (P 49/13), The Journal
of Laws from 2014, pos. 1052.

15 Art. 1 point 5 of the Act about change in the Polish Personal Income Tax Act
(ustawa o zmianieustawy o podatkudochodowymodosdbfizycznychorazustawy — Ordy(]
nacjapodatkowa) of 16 January 2015 (The Journal of Laws from 2015, pos. 251).
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As it was mentioned, an example of the administrative penalties in the
Polish tax law is also an additional tax obligation in VAT?, It had a wider use
in the past (it was a consequence of a wrong self—assessment — a lower tax due
or higher input tax), but these days it is connected only with a duty to keep
the record of turnover and amounts of the output tax with the use of cash regl]
isters. According to art. 111 section 2 of the Polish VAT Act, if it is found that
a taxable person violates this obligation, the authority shall determine for the
period since which the record of turnover and amounts of the output tax with
the use of cash registers has been kept an additional tax liability in the amount
of 30 % of the tax charged upon the acquisition of goods and services.

This additional tax liability is not determined in case of natural persons
who, in respect of the same act, bear liability for a fiscal contravention offence
or fiscal offence!’”. It is a consequence of two judgements of the Constitutional
Tribunal. The Tribunal considered the question of administrative sanctions in
the context of the principle of proportionality. The reaction of the state (sancl]
tion) for infringement of right in a democratic state of law should not be obvil’
ously inappropriate or irrational or incommensurate'®. In its judgements of 29
April 1998 (K 17/97)" and of 4 September 2007 (P 43/06)* the Constitutional
Tribunal made it clear that the accumulation of two sanctions — administrative
additional tax liability in VAT and penal sanction against the same natural
person violates the principle of proportionality and cannot have its place in the
democratic state of law. As it can be understood, the Constitutional Tribunal
recognised a repressive function of additional tax liability and according to the
non bis in idem principle excluded the application of this administrative sanc!’
tion to the same natural person together with a penal sanction.

The Constitutional Tribunal expressed a different opinion in respect of the
personal income tax calculated with the 75 % tax rate. In its judgement CT
did not find any «ne bis in idem» infringement, because it did not recognise an
element of repression in this higher tax rate. In the opinion of this court, the
income tax amount calculated with this 75 % tax rate cannot be considered
obviously inappropriate or irrational or incommensurate complained. It is bel]
cause of the function of this rate?'. The CT says that this legal construction is
not a sanction (repression). The higher amount of rates compensates the lack
of the delay interests (late interests). They are to be paid only when the 75
% income tax was not paid within 14 days after handing out of the decision 501
creating this obligation. Therefore, the higher tax rate is not a repression but
compensation to the state for all this period when the taxpayer tried to evade
the tax and did not pay an income tax.
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6 The Polish Value Added Tax Act (ustawa o podatkuodtowaréwiustug) of 11
March 2004 (The Journal of Laws from 2011, No. 177, pos. 1054 — with changes).

7 Art. 111 sect. 2 of the Polish Value Added Tax Act.

18 Judgement of the Constitutional Tribunal of 15 January 2007 (P 19/06), OTK
7ZU, No 1/A/2007, pos. 2.

1 OTK ZU, No 3/1998, pos. 30.

20 OTK ZU, No 8/A/2007, pos. 95.

21 Judgement of the Constitutional Tribunal of 12 April 2011 (P 90/08), The Jour![]
nal of Laws from 2011, No. 87, pos. 493.
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A special regulation in the Polish personal income tax Act and in the Pol
ish Corporate Income Tax Act concerns a higher tax rate connected with tax![]
ation of transactions made with connected subjects and the payment is made
directly or indirectly to the entity that has its place of residence, registered
office or management board within the territory or in the country that implel]
ments harmful tax competition. According to art. 30d section 1 of the Polish
Personal Income Tax Act and art. 19 section 4 of the Polish Corporate Income
Tax (CIT)? if the competent tax authority or tax inspection authority deter!’
mines the taxpayer's income in the amount higher than (or the loss lower
than) declared by the taxpayer in connection with conducting transactions
between connected subjects and the payment of liabilities arising from the
said transactions is made directly or indirectly to the entity that has its place
of residence, registered office or management board within the territory or in
the country that implements harmful tax competition and the taxpayer fails
to furnish to those authorities the required tax documents — the difference bel]
tween the income declared by the taxpayer and the income determined by the
said authorities shall be charged at 50 % rate.

However, the regulation included in art. 108 section 1 of the Polish VAT
Act 1s not considered an administrative sanction. According to this article, if
anybody issues an invoice in which it shows the amount of the tax, it shall
pay that amount. The CT expressed the view that the abovementioned art.
108 section 1 of the Polish VAT Act is not a regulation which determines a
sanction understood as a negative consequence of the infringement of legal
norms, which is an ailment for the subject who violates the legal norm. This is
because issuing the VAT invoice with the shown amount of the tax (resulting
with a necessity to pay the tax declared in this document), is not a breach of
a legal norm?.

The procedure

The procedure and execution is based on Criminal Procedure Code and
on the Enforcement of Penalties Code (which is a separate code in Poland, tol]
gether with Criminal Code and Criminal Procedure Code) respectively. Some
differences and some own legal institutions are to be found in the FCC. The
perpetrator has the position of the suspect within the preparatory procedure
and the defendant within the court procedures (main hearing), with no differ(]
ences versus a general criminal procedure.

Both in general and in fiscal criminal law the criminal penalties are im![]
posed by the court only. Before 1999 they could be applied (except for impris(]
onment) by the administrative authorities. After 1999 the imposition of the
penalties for all the criminal misconducts is the domain of the courts (with the
exception of the small fines in contravention and fiscal contravention cases
in the fine ticket procedure). Therefore all the penalties for the fiscal offences

22 The Polish Corporate Income Tax Act (ustawa o podatkudochodowymodoséb!]
prawnych) of 15 February 1992 (The Journal of Laws from 2014, pos. 851 — with
changes).

23 Judgement of the Constitutional Tribunal of 21 April 2015 (P 40/13), The Jour![]
nal of Laws 2015, pos. 601.



@uuancosoe nmpaso. Hasorosoe npaso. bankoeckoe npaso

and part of the penalties for the fiscal contraventions are imposed by the court.
Only some small part of fines in case of the fiscal contraventions is applied by
the tax or customs administration in the fine ticket procedure.

Administrative penalties are imposed by tax authorities only.

According to art. 113 FCC, the CPC applies in case of fiscal offences (and
fiscal contraventions). The subsequent articles of FCC (art. 114-177) conl]
tain the catalogue of the differences. The preparatory procedure is conducted
mostly by the fiscal authorities. The competent court is the District Court
(SadRejonowy — the lowest level of the Ordinary Courts) and the appeals
are dealt with by the Provincial Court (SadOkregowy — second level of the
system). The whole procedure is based on exactly the same principles as with
general criminal cases (objective truth, presumption of innocence, right to
defence, immediacy, free valuation of the evidence, legality and others). The
Administrative Courts play no role in determining the criminal liability for
fiscal crimes. However, in case of the concurrent proceedings, the criminal
court may stay its procedures if the final decision depends on solution of some
questions dealt with by the control authority, tax authority or the adminis(]
trative court (art. 114a FCC).

Administrative penalties are imposed in proceedings regulated in the Tax
Ordinance. These are the same proceedings which apply in determination of
tax liabilities. They have nothing in common with the criminal proceedings
and the principles of application of the administrative penalties are different.

The tax can be appealed against to the higher tax authority. Some orders
issued in the course of proceedings may also be contested. The legal measure
against tax decisions is an appeal (odwolanie), the legal measure against the
orders is a complaint (zazalenie). In addition, the final decision or final order
which was earlier an object of appeal or complaint can be challenged with the
complaint to the Province Administrative Court (WojewddzkiSadAdministrall
cyjny)?*. Next, the judgements of the Province Administrative Court can be
an object of an extraordinary appeal (kasacja) to the Superior Administrative
Court (NaczelnySadAdministracyjny) in Warsaw.

Both additional liability and tax liability determined by higher tax rates
come under the administrative and (then) judicial control. The penalties for
breach of order are controlled on complaint and subsequently they are sub/l——
jected to the judicial control?. It is also possible that the person punished for 203
the breach of order gives up bringing a complaint and fulfils his procedural
duty. The tax authority that imposed a penalty for breach of order may, at the
request of the punished person filed within seven days from the day of delivery
of an order imposing a penalty for breach of order, recognise the failure to ap!’
pear or comply with other duties as justified and set aside the order imposing
the penalty?S.
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24 Currently sixteen Province Administrative Courts (WojewdédzkichSqdéwAd!]
ministracyjnych) exist — one court in each province (wojewddztwo) of the Republic of
Poland.

2 Art. 262 § 5 of the Polish Tax Ordinance (TO).

26 Art. 262 § 5 TO.
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The complaints shall be lodged to a Province Administrative Court within
30 days from the day of service of the decision on the complainant?’. It shall
be lodged through the authority whose action or failure to act has been chall]
lenged?®. The cassation appeal shall be lodged with the Province Administral’
tive Court which has issued the challenged judgement or order, within thirty
days from the day of service on the party of the copy of the decision with the
reasons given?.

As it was mentioned, it is possible to lodge an appeal and a complaint with[
in tax proceedings. The conditions are the same for all the taxpayers or other
tax debtors. The participation of the Ombudsman, a prosecutor and a social
organisation is also possible. A complaint and a cassation appeal is available
both to the taxpayer and to the tax authority, but a cassation appeal has to be
prepared on behalf of a taxpayer by the professional lawyer (advocate, legal
advisor, tax advisor).

In case of criminal conviction, the appeal (apelacja) is available under the
same conditions as in a general criminal procedure. Some particularly important
decisions during the proceedings (provisional detention, search, seizure, stay of
the proceedings and others) may also be subject to complaint (zazalenie).

The fine ticket (applicable in small contravention cases) always requires
the acceptance of the perpetrator. If the perpetrator objects to such procedure,
the case is transferred to the court and dealt with according to ordinary proce!l]
dure (with a penal order in most cases).

According to art. 239b § 1-2 of the Polish Tax Ordinance a non-final del!
cision may be in some cases declared to be immediately enforceable. No such
possibility exists in criminal cases.

The influence of the taxpayer on the sanctioning process

Numerous instruments enable the defendants’ influence on sanctioning
process. The criminal sentence does not exempt from the payment of the due
public revenue (art. 15 § 1 FCC). Neither the public revenue is deductible from
the fine nor the fine from the public revenue to be paid. However, the presence
and importance of various consensual instruments encouraging the cooperal]
tion of the defendant with the authorities and offering him various advantages
in return for the cooperation is the landmark of the fiscal criminal procedure.
These instruments are:

— Active repentance after the commission of the crime and a correction of
the tax refund (art. 16 and 16a PCC) as well as active repentance in case of
criminal collaboration and in case of attempt.

— Voluntary subordination to penalty (more than a half of the cases are
dealt with this way).

— Application of the mitigated penalty without the hearing (art. 156 FCC).

— Application of the mitigated penalty on the request of the defendant (art.
161 FCC and art. 387 CPC).

— Penal order procedure.

27 Art. 53 § 1 of the act of 30 August 2002 Law on proceedings before administral]
tive courts, The Journal of Laws from 2002, No 153, pos. 1270 — with changes.

28 Art. 54 § 1 of the act on proceedings before administrative courts.

29 Art. 177 § 1 of the act on proceedings before administrative courts.
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No such instruments exist in a tax procedure. It is also impossible to nel’
gotiate the scope of sanctions regulated in the particular Polish tax law acts.
This i1s because the tax authorities after tracing the irregularities are obliged
to apply the legal regulated sanction in the dimension prescribed in a tax act.
Due to this, there is not space for settlements regarding administrative pen(]
alties.

The statistical data

According to the provisions of the general part of the FCC, the fine for the
tax offences is imposed in daily units (the same, as in Criminal Code). The
number of day units is 10-720, the day unit may vary between ca. 15 Euro
and ca 6000 Euros. Like in other legal systems, the court shall determine
the amount of the daily unit taking into consideration personal and finan!]
cial circumstances of the defendant. Imprisonment may normally be between
5 days and 5 years (except for extraordinary aggravation of the penalty and
the aggregate penalties). The fiscal contraventions are punishable with fines
only. The fine may not exceed 10 minimum monthly wages (ca. 4200 Euros).
In case of fine ticket, the fine may not exceed 2 minimum monthly wages (ca.
840 Euros).

In case of the offences connected with the tax assessment, the limits of the
penalties as specified in the specific part of FCC are:

Fine Imprisonment

Art. 54 § 1
Art. 56 § 1
Art. 76 § 1
Art. 77§ 1 up to 3 years
Art. 54 § 2
Art. 56 § 2
Art. 76 § 2
Art. 77 § 2
Art. 60§ 1,2 and 3
Art. 61§ 1

up to 5 years

up to 720 day units

up to 720 day units

none

“'SUOIDOUDS [PUSd SNSIOA SAIDUSIUILUPY IHSMOUDIMS 9Zipuy ‘DHIN WOPY

up to 240 day units

It should be remarked that out of 93 persons sent to prison for the fiscal
offences in 2014, more than 75 % were convicted for the crimes connected with 205
the tax assessment, almost all of them for (aggravated) tax evasion and fraud. ——
In more general terms, imprisonment is clearly an ultima ratio, vast majority
of the cases (and virtually all the smaller cases) end with economic sanctions
only.

Unfortunately the comprehensive data on administrative measures is not
available.

According to the statistics published by the Inspector General of Fiscal
Control®, in 2014 the number of control proceedings was 10 105. In 5 127
cases the ground for the institution of the criminal investigation was found.
2030 cases ended with a voluntary submission to punishment and the amount

30 URL: http://www.mf.gov.pl/kontrola-skarbowa


http://www.mf.gov.pl/kontrola-skarbowa

Becruuk BIY. Cepusa: IIpaso

2016. Neo 1

206

In 2014 the number of convicted persons and the applied criminal penall]
ties was as follows:

persons | fine | imprisonment- | imprisonment-
convicted suspended nonsuspended

Art. 54§ 1 and 2 1630 1477 110 36

Art. 56 § 1 and 2 1143 1020 90 30

Art. 60§ 1,2 and 3 132 128 0 0

Art. 61§ 1 88 86 3 0

Art. 76 § 1 and 2 118 100 13

Art. 77§ 1 and 2 1329 1321 7 1

total 4440 4132 223 72

all the fiscal offences 8539 8049 380 93

% among the all fiscal offences| 52,00 51,34 58,68 77,41

Source: Ministry of Justice official statistics. URL: http://isws.ms.gov.pl/pl/bazal]
statystyczna/opracowania-wieloletnie/

of fines was PLN 3,3 million. In addition to this, the inspectors issued 39 665
fine tickets. The amount of the fines imposed in this way was PLN 9,4 million.
The amount of the tax evasions discovered by the inspectors was PLN

10 602,3 million. The taxpayers voluntarily corrected the tax returns and

paid PLN 410,7 million (much more than in preceding years). The rest of the

amount was subject to the tax decisions. In addition to this, the control procel’
dures prevented the unduly return of VAT to the amount of PLN 227,1 million

(much more than in preceding years).

The total number of controls was 6 426. In 3 558 cases the decision was
issued, in 1569 the voluntary correction was made. It means that 80 % of the
controls ended with the decision or with the voluntary correction.

In respect of particular taxes, more than 85 % findings were related to
VAT®!, 4,36 % to CIT, 4,15 % to excise and less than 3,87 % to PIT.

In small cases the taxpayers were encouraged to file a correction of the tax
return and voluntarily pay the outstanding tax (with the delay interest) or to
accept and pay a fine ticket. If this is not possible, the procedure of the volun!]
tary subordination to penalty is employed in numerous cases. The indictments
are filed in the most serious offences only. The most important penalty is a
fine, sometimes accompanied with the forfeiture. The unsuspended impris!]
onment is used very rarely, in aggravated cases (recidivism, very serious tax
evasion and fraud, organised crime).

Like in other areas of law (e.g. environment protection law), an interest!]
ing phenomenon may be pointed out. Criminal liability and administrative
liability have their own, distinct grounds. On the other hand, however, from
the point of view of the «final user» — the perpetrator of the tax irregularity,
the problem is not purely theoretical. It is fully possible (and it happens in
numerous cases) to be penalised separately with the administrative sanction
and the criminal sanction.

31 The most important problem was the growing number of the documents of ficl
tional operations (for the purpose of the VAT refund) — the so called «carousel fraud».
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In case of parallel ways of liability and repression, the criminal penalties
are not necessarily the harshest, but the guarantees in the criminal law are
obviously stronger than in the area of administrative law. This encourages
the Legislature to create new and extend the existing forms of administrative
liability in order to divert and avoid all the restrictions present in criminal
law. High level and high quality of criminal-law safeguards may paradoxically
lead to the weakening of the practical position of the particular person, subject
to various simplified forms of administrative repression, either parallel or in[]
stead of the criminal liability.

As it was mentioned above, the fiscal criminal liability is based on fault.
There is no difference between general criminal law and fiscal criminal law in
this respect: no strict liability exists in Polish criminal law. The level of social
danger of the particular criminal behaviour is taken into consideration All
the offences discussed here require the intentional conduct (umys$lno$éé). The
administrative penalties require neither any fault nor intent.

The lack of balance is clearly visible. The defendant in fiscal criminal case
enjoys all the guarantees and safeguards. The judgements may be subject to
complete appellate review, both in the aspect of the liability itself and of the
sanction. On the other hand, the administrative liability is objective in its nall
ture, no fault requirement is present, no justification and excuse in available
to the tax-payer. The decisions are subject to the judicial review, but the rel’
view is limited to the formal legality of the decision and the substantive issues
are left outside the scope of judicial control.

We may call it a system under the condition of the complementary nature
of both types of sanction. An alternative solution would be a subsidiary nal]
ture of the criminal sanctions: the criminal liability seen as an ultima ratio in
the most serious cases. In most general terms, the administrative surcharges
should be treated as the primary and the criminal law measures as the sub[’
sidiary?®2.

Unfortunately, neither of these solution is chosen. The principle of legality
(art. 10 Criminal Procedure Code applied here) makes the prosecution in all
the cases of the fiscal law infringements (both fiscal offences and fiscal contral’
ventions) mandatory. The duality seems to be a wrong solution and it needs
rethinking.
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32 Other possible solutions may be found in: P. Nowak, op.cit., p. 13—-20. —_—
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