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Aunoranusa: gheroMmer npasosoli NO3ULUL CYOQ NOABUJICS 8 I0PUOUUECKOTLL cpede He-
0aBHO U NOIMOMY HYHCOACMCsL 8 OeMAJILHOM UCCIed08anul. Boipabomixa nonamus
U NPUSHAKO08 NPABOBOTL NOSULUL NOMONCETN YACHUMDb NPUPOOY 1020 ABJIEHUSL.
Kirouesbie ciioBa: npaso, npasosas no3uyus cyoa, cyoebnwiii axm, Konemu-
myuuonrwiii Cyo PO, npusnarxu.

Abstract: the phenomenon of a legal position of court appeared not so long ago
in the legal environment. In this regard this legal phenomenon needs detailed
research. And from this point of view development of concept and signs of a legal
position will help to understand the nature of this phenomenon.

Key words: right, legal position of court, judicial act, Constitutional Court of
the Russian Federation, signs.

«IIpaBoBast MO3UITHS» — OTHOCUTEJIHHO HOBAS JIJIST IOPUIUYIECKON HAYKU Ka-
Teropusi. BMecTe ¢ TeM MOYKHO OTMETUTD, YTO OHA ACCOITUUPYETCS C KOHCTUTYITH-
ouubM 11paBoM, KoacruryrmonusiM Cymom PO u B 11e710M ¢ KOHCTATYITHOHHOMN
JOKTPUHOM.

OpHAaKO, IIOMHUMO KOHCTHUTYI[THOHHO-IIPABOBBIX OTHOIIIEHUH, He UCKJIIOUAIOT-
CsT ¥ MHBIE C(pephl TPUITOKEHUS ITPABOBBIX ITO3UITHHA.

Bepxopusrit Cyx PO u Beicimit Apourpaskusiit Cyn PO Taxske dopmyn-
PYIOT CBOM IIPABOBBIE ITO3UITHH, OCYIIIECTBJIAS IIPABOCYAME TIO IOJACYIHBIM UM
JejiaM TIyTeM CymeO0HOTO TOJTKOBAHHS ITHPOKOTO KPyra HOPMATHUBHBIX aKTOB.
IIpu aTom mx IpaBoOBBIE MOSUITUK UMEIT OPMY CYAeOHOr0 ITOCTAHOBJIEHUS TI0
KOHKPETHOMY JeJIy. B ocHOBe JaHHBIX ITO3UITUM HAXOISATCS He TOJBKO KOHCTH-
TYITHOHHOE WJIM MEKIYHAPOIHOE 3aKOHOIATEIbCTBO, KaK IIPENMYIIECTBEHHO B
KOHCTHUTYITHOHHOMN IOCTUIINH, HO U 3AKOHBI U IT0I3aKOHHBIe HOPMATUBHBIE AKTHI,
B TOM YHCJI€ BeJIOMCTBEHHEBIE.

CosmaHHbIe IIPABOBbIE MO3UIUKM CTAHOBATCA CYHe0HO-HOPMATHUBHOM MaTe-
pueit, Ipoobpas3om OyIyIIuX IIPaBOBBIX HOPM, KOTOPBIE HEIIOCPEICTBEHHO IIPH-
MEHSAIOTCSA B CJIydasiX OTCYTCTBUSI HOPM IIpaBa.

[IpaBoBast mo3uITKsT BOSHUKAET He caMa I10 cebe, B IPOU3BOJILHOM ITOPSIIKE,
a JIUIIb B pe3yJibraTe OPUITMAILHOTO TOJTKOBAHUS CyIOM HOPM IIpaBa U BBISB-
JIEHUSI CMBICJIA 3aKOHOB ¥ MHBIX HOPMATUBHBIX ITPABOBHIX AKTOB.
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HaTeFOpI/IH «IIpaBoOBad IIO3UIUA» IIOHHMAaETCA yYE€HBbIMHU-IIpaBOBeIaAMU IIO-
pasHoMYy.

IIpasoBas mosurust Bepxosroro Cyna PO, kak numer WM. B. [llynsra, — aTo
«BBIPA’KEHHAS B €r0 I0PUINYECKUX aKTaX CHUCTEMAa CYKIEHHUM, 00beTUNHEeHHBIX
00IIIMM TIPUHITHIIOM (ITOJIXOIOM), BBEIPAMKAIOIIAS IIPeJCTaBJI€HUEe BBHICIIEH Cy-
He6HOI>’I HWHCTAHIIU O JOJIXJKHOM IIOHMMAaHWU U IIPUMEHEHUHN CyJaMU IIPaBOBBIX
HOPM B IIPOIIECCE OCYIIECTBJIEHUS MPABOCYIUS IO TPAMKIAHCKUM, YTOJIOBHBIM 1
aIMUHHCTPATUBHBIM JIesiam»’,

ITo muenuo H. A. Biracenko, oyt mpaBoBO#l MO3HUITHEN cyaa CIIeAyeT ITOHMU-
MAaTh aKT, IIPEJCTABJISIONINN COO0M CHCTEMHOE TEKCTOBOE U3JIOMKEHHUE CY K ISHII
CcyneOHON MHCTAHINY (CYyIbH) WJIH APYTUX CYOBEKTOB 0 MOTHBAX IIPUMEHEHUS
TOM WJIM WHOM oopuandeckoil Hopmbl (Hopwm)2. Ha mHamm B3rysm, mpuBegeHHOE
ompejiesIeHre He JIUIIEHO HEeIO0CTATKOB, M OCHOBHBLIM W3 HHUX IPEICTABJISIETCS
YIIOMUHAHHE 0 «IPYIUX CyObeKTax», KOTOPbIe UMEIT IpaBo hOPMUPOBATE IPa-
BOBYyI0 Tro3uruio cyaa. Cuuraem, 4ro, Kpome cyaeit (KOJIJIETHN CyIeit), HUKaKON
IPYroi cyOBEeKT He MMeeT IIpaBa Ha hOpMUpPOBAHME CYIeOHOM ITPaBOBOM ITO3H-
uu, nbo mpasocyare (a2 UMEHHO B IIPOIlecce OTIIPABJIEHUS IPABOCY AU (POPMU-
PYIOTCS IIPABOBHIE TTO3UITUI) OTIIPABJISIETCS TOJIBKO CYIbSIMU.

A. A. BensikoB ompesesisieT IIpaBoOBYIO MO3UIIAI0O KAK «CJIOKUBIIYIOCS B CY-
JIeOHOM MPaKTHUKE OIeHKY 00BeKTUBHOM PeaIbHOCTH, OCHOBAHHYIO HA IIPABOBBIX
aprymeHTax, pacIipoCTPaHSIONIYIOCd HA BCIO CyIe0HYI0 IIPaKTUKY, 00Ieods3a-
TeJIFHYI0, 00JIaIaf0IIYI0 IOPUIUIECKOM CHJIION KOHCTUTYIITMOHHBIX 3aKOHOB, Me-
OIILYIO IIPEIUITNATIBHYIO CHUIY JIJIST BCEX CYI0B»Y.

OrrocuresrbHO mpaBoBoi nosurmu Kouncrurymmonuoro Cyma PO I1. A. T'yk
CUMTAET, YTO 9TO «IIPABOBASI OIlEHKA CYIOM HOPMATHBHO-IIPABOBOTO COJEPIKA-
HUS IPOBEPSIEMOro 3akoHa Ha coorBercTBre Koncruryimuu PO, ntorom KoTopoit
CTAHOBATCA ITPABOBBIE BBIBOJBI, COAEPKAIIMIE ITPABUJIA IIOBEeICHNA, ITPMHITUIIEI,
TOJIKOBAHWE, WU3JIOMKEHHbIE B CyJIeOHOM aKTe, pa3pelnaiolnrie IPaBOBYI HEOII-
pelesIeHHOCTh ¥ HAIpaBJEHHBLIE HA yPeryJInpoBaHMe OOIEeCTBEHHBIX OTHOIIIE-
HUID,

Takum obpasom, IT0 MHEHUIO OJHUX aBTOPOB, IIpaBoBas moauius KoxcrH-
ryrrorHoro Cyma PD ecth He uTO MHOE, KAK «OTHOIIIEHHE CyIa K COMEPIKAHUIO
KOHCTUTYIITMOHHOM HOPMBI B pe3yJIbTaTe ee NCTOJIKOBAHU?; 3TO, IIPEK e BCero,
BbIJEeJICHUE TeX MHOTOYUCJIEHHBIX IIOTEHIIWMAJIBHBIX BO3MO?KHOCTeﬁ, TeX 60Fa-
TBHIX IOPUANUYECKUX IIJIACTOB, KOTOPHIE B KOHIIEHTPUPOBAHHOM BHE COOEPIKATCS
B KOHCTATYIIUOHHBIX HOPMAaX»’.

CorstacHo IIpefCTABJICHUAM APYTHUX KCCIeI0BATE e, IpaBoBas MO3MITHS
— «OTHOIIIEHME Cyada K 3HAYMMBIM KOHCTUTYIITMOHHO-IIPABOBBIM ABJICHUAM, OTPAa-

! [Ilynvea H. B. Ilpasosas mosutiust Bepxosroro Cyma Poccuiickoit @eneparimm kak
Pa3HOBUIHOCTH CYIe0HBIX MPaBoBHIX mmoauriuii // Poc. mpasocymme. 2009. Ne 10. C. 33.

2 Cwm.: Bracenrxo H. A. Teopust rocymapersa u mpasa. M., 2011. C. 273.

3 Benarkos A. A. MomepHu3aIuss pOCCUNCKOMN Cyqe0HO CHCTEMBI : TEOPETHUKO-IIPAa-
BOBOe HCCJIeOBaHMe : aBToped. IuC. ... Kaum. opud. Hayk. M., 2011. C. 20.

4 I'yr I1. A. CynebHas mpakTuka Kak popMa Cyme0H0ro HOpMOTBOpUYECTBA B IIPaBO-
BO# cucteme Pocenn : 001ieTeopeTUecKuil aHATNS | aBTOped. TUC. ... I-pa OPU/I. HAVK.
M., 2012. C. 13.

5 I'aoorcues I. A. KoHCTHTYyIIMOHHOE IpaBoCyaue B MOCTKOMMYHUCTHUYECKHX CTpA-
Hax : coopruK goksa. M., 1999. C. 109, 112.
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JKEHHOE B er0 peleHnu (PeIeHnsax), KOTOPLIMH OH PYKOBOJICTBYETCS IIPU Pac-
CMOTPEHUU COOTBETCTBYIOIIUX JTe°,

B cooTBeTcTBUM ¢ TpETHHM TOAXO0IOM IIPABOBAS MO3UINUS KOHCTUTYIIMOHHOTO
Cyna P® mpepcrasisier cob0ii COBOKYITHOCTD IIPABOBBIX apryMEHTOB, IIPABOIIOJIO-
SKEHUH, OOIIUX ITPABOBBIX OPHEHTHUPOB, HAKOHEII, «ITPABOBBIX ITPEICTABICHNH (BBI-
BOjIO0B) obmrero xapakrepa Horcruryrmornroro Cyma», KOTOpble BOSHUKAIT KaK
pe3yJIbTaT TOJKOBAHUS U BBIABJIEHUS UM «KOHCTHUTYIIMOHHOTO CMBICJIA ITOJIOMKE-
HUM 3aKOHOB U JIPYTUX HOPMATHBHBIX AKTOBY', «CHUMAIOT KOHCTUTYIIMOHHO-IIPA-
BOBYIO HEOIIPEJIEJIEHHOCTE?, a TAKIKe CJIY:KAT «IIPABOBBIM OCHOBAHHMEM HTOTOBBIX
pemrenwnit (mocrauossiennit) Koucrurymonuoro Cyma Poceniickoit Memeparimmn®,

Ha mamr Barssm, mociemHsss TOUka 3peHus HAnboJiee ITOJTHO PACKPBIBAET
CYIITHOCTH ITPABOBOM IO3WIINK, aKKYMYyJIHUPYIOIIel B cebe cucTeMy Hambojee
3HAUYMMBIX apTyYMEHTOB W IIOJIOKEHUI OOINero xapakrepa, o0pas3yeMbIX B pe-
3yJIbTaTe TOJKOBAHUS HOPM IIpaBa.

Takum 06pasom, ompeieIeHre KaTeTOPHUH IIPABOBAS ITOSUITHS CYIa» JTOJIHK-
HO BBITJISIZIETDH CJIEAYIOIIMM 00pasoM — 9TO CUCTeMAa HAamnboJiee 3HAUNMBIX apry-
MEHTOB U ITIOJIOYKEHUMN, 00pa3yeMbIX B Pe3yJIbTAaTe TOJIKOBAHUSA U PA3bSICHEHUS
HOPM TpaBa, HAIPABJIEHHBIX HA YCTPAHEHHE IIPABOBOU HEOIIPeIesIeHHOCTH U
opMupoBanme eTUHOOOPA3HON IPAKTHKN IIPUMEHEHNS HOPM IpaBa.

[IpaBoBrIe mTosuIMy, Kak u JIr0b0e IIpaBOBOe SIBJICHUE, 00J1aal0T XapaKTep-
HBIMU ITPU3HAKAM.

1. IIpaBoBBIE O3UIINH €CTh MBICJIUTEIbHEIA aKT, BRIPAYKEHHBIM U CHCTEMHO
M3JI0KEHHBIN JOKYMEHTABHO. JIJI1 BOCIIPUATHS ITPAaBOBBIX TO3UITUHM HEOOXOIH-
MO 00€CITEUNTh UX COOTBETCTBHE S3BIKOBBIM M JIOTHYeCcKUM 3akoHaMm. OT KadecT-
Ba HANKUCAHHOTO TEKCTA, TOUHOCTU U SICHOCTH €r0 CTUJISA 3aBUCAT IOPUTUIECKAT
OTTOYEHHOCTD, ITOCJIEJOBATEIBHOCTh M SICHOCTH TPABOBOM ITO3WIMK. BrosHe
OYEeBUJIHO, UTO UYeM sICHee W TOUHee W3JI0KeHAa ITO3UIUs Cya, TeM IIPOoIle OHa
JIJIST BOCIIPUSTHS ¥ JAJIbHENIIero MpuMeHeH!S.

2. IIpaBoBsbie mro3uIuu OPMHUPYIOTCS IIPU PACCMOTPEHUN KOHKPETHOT'O JIejia
Ha OCHOBE COOTBETCTBYIOIIEH ITPOIIEIYPHI CYI0IIPOU3BOICTBA.

3. IIpaBoBas mMo3uIiusa paccMaTpUBaeTCs KaK MO3UITHASA KOJIJIETHATIBHOTO Op-
raga. JTO CBA34aHO C TEM, UYTO OHA BBEIPA0ATHIBAETCS BBICIIUMU CYyIAMHU, CYIO0-
TIPOM3BOJICTBO B KOTOPHBIX OCYIIECTBJISETCA B KOJIJIETMAJbHOM Iopsaxe. B Teo-
PEeTUYECKOM ¥ IMPaKTUIECKOM IIJIaHe IPaBOBas ITO3UIIUS BBICTYIIaeT B KaUecTBe
€B0OEOOPA3HOTO ITPABOBOTO (DEHOMEHA, CKJIATBIBAOIIETOCS Ha OCHOBE BCECTOPOH-
HEro M3y4YeHUs MaTepHUaJioB KOHKPETHOTO JIeJia ¢ yIeTOM IO3UIIUI Cyaeil 1 JIUII,
YYACTBYOIIUX B HEM.

4. IIpaBoBbIe MO3UIIMK COMEPIKATCA MMEHHO B IIPOIIECCYATBHBIX CYIeOHBIX
aKTax, IPUHATHIX B IIOPSAJKE YCTAHOBJIEHHOM ITPOIECCYaJIBHBIM 3aKOHOM IIPO-
ey PHL.

5. IIpaBoBbIe TO3UIMK 00IAJA0T OOIIIMM XapaKTepoM. OTO CBOMCTBO IIPaBO-
BBIX ITO3UIIUIH HEIIOCPEACTBEHHO IIPOABJISIETCSA B TOM, YTO, OyIy4H BEIPAOOTAHHEI-

8 Kpsisicrkos B. A., Jlazapes JI. B. Koucturynmonnas roctuiius B Poceuiickoit @epe-
parmmu. M., 1998. C. 246.

"Bumpyx H. B. Koucturyimontoe mmpasocyaue B Poccun (1991-2001 roabr) : odep-
Ku Teopuu u mmpaktukn. M., 2001. C. 104-127.

8 Jlazapes JI. B. Koucturymonusrii Cyn Poccun u pasBuTie KOHCTHUTYIITHOHHOTO
npasa // Hypuai poc. mpasa. 1997. No 11. C. 3-13.
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MU Ha OCHOBE PACCMOTPEHUS KOHKPETHBIX J1eJI, OHU PACIIPOCTPAHSIIOT CBOE JIEHCT-
BUE U HA Jpyrye aHaJIOTUYHBIE faesia. HecMoTpst Ha To 4TO HA3BAHHOE CBOMCTBO
IIPSIMO He 3aKPeIIeHO HU B OJHOM HOPMATHBHOM aKTe, IPAKTUKA UIET 110 IIyTH
IpU3HAHUS 0oJiee ITUPOKOM cdepsl IesATeTHLHOCTH HMPABOBOM ITO3UIIAH, BBIXO-
ISAMIeN 38 PaMKU PACCMOTPEHHUsS KOHKPETHBIX JIeJl U PACIIPOCTPAHSIIONIEN CBOe
JefiCcTBUE Ha Jpyrue aHaJOTHYHbIe JeJia.

6. OgHOI M3 BAMKHEMIIINX OCOOEHHOCTEH IIPABOBBLIX IO3UILIMN SBJIAETCA HX
obst3aTenbHBIN xapakrep. [lockosbKy cymeOHBIE aKTHI, B KOTOPBIX COMAEPIKATCS
IIPABOBBIE TIO3UIINH, 00JI8TAI0T 00132 TEJIHHOCTEHIO, MOYKHO IIPEIIIOJIOMKUTD, YTO 1
IIPABOBBIE TIO3UIUY B 9TUX AKTAX TAKIKE 00s13aTeIbHBI,

Otrocuresnsroro Koucruryrmonuoro Cyma PO ciemyer orMeTuTh, 4T0 €ro
[IpaBOBas IO3UIUS UMeeT 00sI3aTeIbHBIM XapaKkTep He TOJBKO B OTHOIIEHUN
HA3BAHHBIX OPTAHOB M OPraHU3AIUH, TPAMKIAH W JOJLKHOCTHBIX JIUI], HO U B
orHomenun camoro Koucrurymuonuoro Cyma P®, xoTs cremneHb CBA3aHHOCTH
Koncrurynmuonnoro Cyna PO panee BhIpaskeHHBIMHA UM IIPABOBBIMU HO3ULIAIMEA
nmeer crerudury. [lpu atom nmeercsa B Buny, yro Korcruryrmonnsrit Cyn PO
«CBSI3aH CHCTEMOM apryMeHTAIlUH, MHTEPIPETAIMNA KOHCTUTYIIUOHHBIX HOPM K
[IPUHIIAIIOB, BEIPAYKEHHBIX B IIPEeABIYIINX rtocTraHoBiaeHusax Cyman®.

CosmaHue IIPaBOBBIX ITO3UIIMI BBICIIAMU CyIe0HBIMU NHCTAHIIMAMU IIPUIA-
eT UM 00sI3aTeJIbHBIN XapaKTep, CHUMAEeT IIPAaBOBYI0 HEOIPeIeJIeHHOCTh B PEry-
JIMPOBAHWY OTHOIIEHUM W HAIPABJISET HUKECTOSIIe WHCTAHIUN K UX HEIIO-
CPeJICTBEHHOMY IIPUMEHEHUIO JJIsl PA3PEIIeHUs CIIOPOB 0 IIPAaBe, YCTAHOBJIEHUIO
IOPUIUYIECKUX (PAKTOB.

Ha ocHoBe m3/10:K€HHOI0 MOYKHO CI€JIaTh BBIBOI 00 MCKJIIOYUTEIHLHON BaiK-
HOCTH IIPABOBBIX ITO3UIMHA B cdepe IMpaBOIPUMEHEHHUsI, BMECTE C T€M OIIHOOTHO
TOBOPHUTH O IIPABOBBIX ITO3UIUSIX CYA0B KaK CAMOCTOSATETbHOM MCTOYHUKE IIpaBa.

9 I'aoorcues I. A., Ilenenses C. I'. llpennpuHUMATEh — HAJIOTOILIATEJIBIIUK — TOCY -
mapcrBo : mpaBosble nosuitun Koneruryrmornroro Cyma Poceutickoit @eneparimu. M.,
1998. C. 63.
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